Before the

ARYET T OOY ORIGINA

FEDERAL COMMUNICATIONS COMMISSION

Washington,

In the Matter of

Petition of Public Utilities
Commission, State of Hawaii,
for Authority to Extend its Rate
Regulation of Commercial Mobile

Radio Services in the State of Hawaii

Petition to Extend State Authority
over Rate and Entry Regulation of

All Commercial Mobile Radio Services

filed by the Arizona Corporation
Commission

Petition of the State of California
and the Public Utilities Commission
of the State of California to
Retain Regulatory Authority over
Intrastate Cellular Service Rates

Petition of the Connecticut
Department of Public Utility
Control to Retain Regulatory Control
of the Rates of Wholesale Cellular
Service Providers in the State of
Connecticut

Petition on Behalf of the Louisiana
Public Service Commission for
Authority to Retain Existing
Jurisdiction over Commercial Mobile
Radio Services Offered Within the
State of Louisiana

Petition to Extend Rate Regulation
Filed by the New York State Public
Service Commission

Statement of the Public Utilities
Commission of Chio’s Intention

to Preserve its Right for Future
Rate and Market Entry Regulation
Of Commercial Mobile Radioc Services

State Petition for Authority to
Maintain Current Regulation of
Rates and Market Entry filed by
the Public Service Commission of
Wyoming

To: The Commission

REPLY COMMENTS OF PAGEMART,

PageMart, Inc.
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("PageMart") , by its attorneys,

hereby responds to the Comments filed in the above-captioned
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proceedings. PageMart is a medium-sized, innovative paging
company that provides low-cost, nationwide services.
PageMart holds both Part 22 radio common carrier ("RCC") and
Part 90 private carrier ("PCP") licenses for paging services
throughout the United States, including PCP licenses for
which it qualifies for nationwide exclusivity. In these
proceedings, the Commission requests comments on the
petitions of eight states to retain regulatory authority
over mobile radio service providers, pursuant to the Omnibus
Budget Reconciliation Act of 1993.Y

Numerous parties filed comments on these state
petitions. Many of these commenters pointed out that the
requested relief, if granted, might permit regulation of the
rates or entry of paging service providers;y PageMart
supports the views of those commenters that argue that the
continued regulation of paging services is not justified,
and that, to the extent the state petitions seek authority
to continue or to initiate such regulation, such requests

should be denied.

/ Pub. L. No. 103-66, Title VI, § 6002(b)(2), 107 Stat.
312, 392 (1993) (the "Budget Act"), amending Section
332 (c¢) (3) of the Communications Act.

2/ See, e.g., Comments of Airtouch Paging; Comments of

PageNet; Comments of Mobile Telecommunication
Technologies Corp.; Comments of BellSouth Corporation.
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I. STATES HAVE NOT DEMONSTRATED THE NEED TO REGULATE
PAGING.

Under the Budget Act, a state may continue its
rate regulation (subject to FCC approval) of intrastate
mobile radio service providers only where it has provided
evidence that market conditions fail to protect subscribers
from unreasonable, unjust or unduly discriminatory rates,
and that continued state regulation is necessary.?¥ The
Commission has set forth specific examples of the kind of
evidence, analysis and information regarding CMRS services
that is relevant to the determination of whether state
regulation of these services is warranted.¥

The statutory burden of proof imposed by the
Budget Act has not been met with regard to paging services.
Indeed, no state attempted even the most rudimentary
analysis of the competitive status of paging. As PageNet
notes in its Comments at 5-6, "apart from listing the number
and/or identity of non-cellular RCC carriers in a particular
State and occasionally providing information with respect to

their revenues and number of subscribers, the States have

4 Section 332(c) (3) (A) of the Communications Act of 1934,
as amended, enumerates two specific circumstances under
which a state may continue to regulate CMRS: (1) where
market conditicns for CMRS fail to protect subscribers
from unjust and unreasonable rates or rates that are
unjustly or unreasonably discriminatory; or (2) where
the CMRS replaces landline telephone exchange service
for a substantial portion of such service in the state.
The Budget Act thus creates a presumption in favor of
preemption of state and local rate regulation of CMRS.

&/ See 47 C.F.R. §§ 20.13(a) (2); 20.13 (a) (4); 20.13
(b) (1) . :
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provided virtually no information to meet their burden."
Moreover, as PageNet notes in its Comments at 4, the "type
of information submitted does not reflect any consumer
protection need warranting additional or continued State
regulation. ™"

Instead, it is clear from the petitions that the
primary concern of most states is the competitiveness of the
cellular market.¥ Because PageMart does not offer
cellular service, it does not comment on this aspect of the
state petitions, except to note that any regulatory
authority granted to the states should be limited to the
regulation of cellular providers, and not applied to CMRS
providers generally, or to paging providers specifically.
Any extension of such authority to paging would be
unwarranted because the states have not met their statutory
burden of proof.

ITI. PAGING IS A COMPETITIVE INDUSTRY THAT DOES NOT NEED
STATE REGULATION.

Paging is a rapidly evolving industry

characterized by relatively low barriers to entry, numerous
competitors and vigorous price competition. As noted in the
Comments of the Personal Communications Industry Association
at 9, there are more than 2,400 paging providers in the
U.S.; the vast majority of these are small companies with

fewer than 1,000 customers or mid-sized companies with a few

8/ Indeed, several states use the term CMRS
interchangeably with cellular. See, e.d., Petition of
the Arizona Corporation Commission.
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thousand pagers in service. No one paging company controls
more than 12% of the market. The Commission has recognized
the competitive nature of paging in its earlier proceedings
implementing the "regulatory treatment" provisions of the
Budget Act, noting that "[t]lhe combination of high capacity,
large numbers of service providers, ease of market entry,
and ease of changing service providers results in paging
being a very competitive segment of the mobile
communications market."#

PageMart agrees with those commenters that argue
that, to the extent states petition to regulate paging
services, those petitions should be denied. Paging is a
highly competitive, dynamic industry. The states have not
met their burden of demonstrating that consumers need
regulatory protection to ensure just and reasonable paging
rates.

Respectfully submitted,

PAGEMART, INC.

Sy dam -

BY: Phillip L. ctor
Susan E. Ryan
Jon C. Garcia
PAUL, WEISS, RIFKIND,
WHARTON & GARRISON
1615 L Street, N.W.
Washington, D.C. 20036
Telephone: (202) 223-7300
Facsimile: (202) 223-7420

Its Attorneys

October 4, 1994

&/ See Second Report and Order, Regulatory Treatment of
Mobile Services, 9 F.C.C.Rcd. 1411, 1468 (1994).
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CERTIFICATE OF SERVICE

I, Ginger S. Pribble, hereby certify that on this
4th day of October 1994, a copy of the foregoing Reply
Comments of PageMart, Inc. was served by first class,
postage prepaid mail or hand delivery, on the following
parties:

Airtouch Paging Carl W. Northrop

Mark A. Stachiw Bryan Cave

12221 Merit Drive 700 13th Street, N.W.
Suite 800 Suite 700

Dallas, TX 75251 Washinton, D.C. 20005
Judith St. Ledger-Roty Mark J. Golden

James J. Freeman Personal Communications
Paging Network, Inc. Industry Association

Reed Smith Shaw & McClay 1019 19th Street, N.W.
1200 18th Street, N.W. Suite 1100

Washington, D.C. 20036 Washington, D.C. 20036
Thomas Gutierrez L. Andrew Tollin

J. Justin McClure Wilkinson, Barker, Knauer &
Lukas, McGown, et al. Quinn

1111 19th Street, N.W. 1735 New York Avenue, N.W.
Suite 1200 Washington, D.C. 20006

Washington, D.C. 20036

William B. Barfield Charles P. Featherstun
1155 Peachtree Street, N.E. 1133 21st Street, N.W.
Atlanta, GA 30309-3610 Suite 900

Washington, D.C. 20036

Yakio Naito, Chairman Peter Arth, Jr.

Public Utilities Commission Public Utilities Commission
State of Hawaii State of California

465 South King Street 505 Van Ness Avenue
Kekuanaoa Building # 103 San Francisco, CA 94102

Honolulu, HI 96813

Reginald J. Smith, Chairman Paul L. Zimmering

Connecticut Department of Stone, Pigman, et al.
Public Utility Control 546 Carondelet Street
One Central Park Plaza New Orleans, LA 70130

New Britain, CT 06051

Doc #:DC1:13949.1 DC-1343A



Brian A. Edington

Louisiana Public Service
Commigsion

One American Plan

Suite 1630

Baton Rouge, LA 70825

Lee Fisher

The Public Utilities
Commission of Ohio

180 East Broad Street

Columbus, OH 43215-3793

Elizabeth A. Kushibab

Arizona Corporation
Commission

1200 West Washington

Phoenix, AR

John Cimko, Jr., Chief*

Mobile Services Division

Common Carrier Bureau

Federal Communications
Commissgion

1919 M Street, N.W.

Room 644

Washington, D.C. 20554

William J. Cowan

Public Service Commission
State of New York

Three Empire State Plaza
Albany, NY 122223-1350

Douglas J. Moench

Public Service Commission
of Wyoming

700 West 21st Street

Cheynne, WY 82002

David Furth, Acting Chief*

Rules Branch

Private Radio Bureau

Federal Communications
Commission

2025 M Street, N.W.,
Room 5202

Washington, D.C. 20554

Edward R. Jacobs*

Deputy Chief

Land Mobile & Microwave
Division

Federal Communications

Commission

2025 M Street, N.W.

Room 5202

Washington, D.C. 20554

Céi«w&y{ﬁé(/,

Gingey S. Pribble

* Denotes hand delivery.

Doc #:DC1:13949.1 DC-1343A



